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I. INTRODUCTION

The global energy crisis has become increasingly important to individuals,
businesses, and world leaders alike. In recent decades, the idea of global
climate change has become pervasively accepted throughout the scientific
community.1 Logically, this has been followed by national and international
laws, regulations, and treaties designed to protect the environment.' The
heightened emphasis on protecting the environment combined with the
recognition of the irreversible depletion of fossil fuels has made the use of
alternative fuels appealing to many nations.' As a solution, many countries,
including the United States, are looking to decrease reliance on non-renewable
resources and invest in the development of alternative fuels.'
Fossil fuels still dominate the American energy market;5 however, one of
the most promising solutions, substituting biofuels for non-renewable fossil
fuels, has recently experienced a groundswell of support.6 Consequently,
international trade of biofuels is expected to rise as production increases This
raises several new issues in the international trade arena. In order to maintain
optimal trade relationships with other nations, the United States will have to
carefully strike a balance between several interests: maintaining the principles

See Press Release, United Nations Environment Programme, Evidence of Human-Caused
Global Warming "Unequivocal," Says IPCC (Feb. 2, 2007), availableat http://www.unep.org/
Documents.Multilingual/Default.asp?DocumentlD=499&ArticlelD=5506&l=en (stating that
scientists now have high confidence in their understanding of how human activities impact
global warming as a result of "major advances in climate modelling and the collection and
analysis of data").
2 See, e.g., Kyoto Protocol to the United Nations Framework Convention on Climate
Change, Dec. 11, 1997, 2303 U.N.T.S. 148 (regulating greenhouse gas emissions).
3 See U.S. Dep't of Energy Office of Science, DOE Mission Focus: Biofuels, http://
genomicsgtl.energy.gov/biofuels/index.shtml (last visited Oct. 28, 2009) [hereinafter DOE
Mission Focus: Biofuels] (noting President George W. Bush's 2007 goal to reduce gasoline
usage in the United States by 20% before 2017).
4 See id. (suggesting that 15% of the reduction in fossil fuel usage will come from
increasing the supply of alternative fuels).
5 See U.S. Dep't of Energy, Fossil Fuels, http://www.energy.gov/energysources/foss
ilfuels.htm (last visited Oct. 28, 2009) (stating that fossil fuels provide over 85% of the United
States' current energy needs).
6 See EurActiv, US Bio-fuel Subsidies Questioned,LUFPIG & GLOBE ROUNDTABLE DEBATE
ON BIO-FUELs: LAND FOR ENERGY (Land Use and Food Policy Intergroup), Oct. 31, 2006, at 2,
http://www.lufpig.eu/documents/LUFPIGBriefingNovember 2006.pdf(estimating that the United
States' financial support for biofuels was between $5.5 billion to $7.3 billion in 2006).
' See Biofuels, Trade and Sustainability,EURACTIv, Apr. 28, 2008, http://www.euractiv.
com/en/tradefbiofuels-trade-sustainability/article- 171834 (asserting the need for international
criteria regarding biofuels production to avoid stifling growth in global trade of biofuels).
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of free trade, reducing dependence on fossil fuels, protecting the environment,
and promoting alternative fuel sources.
As the only multinational set of regulations for international trade,' the
World Trade Organization's (WTO) rulings in this area will undoubtedly shape
the future of the biofuel industry. When the current WTO rules governing the
trade of biofuels were written, the industry was much smaller in scale. 9 Thus,
these rules, designed to regulate a less-complex industry, are now often
imprecise and unclear, leaving the outcome of challenges to trade-related
biofuel issues uncertain.' ° Furthermore, with the disappointing July 2008
collapse of the WTO's five-year long Doha Round negotiations," conflicts in
this new trade arena remain unresolved.
The passage of the Food, Conservation, and Energy Act of 2008 (2008
Farm Bill), enacted June 18, 2008,12 has prioritized solving the energy crisis in
the United States by placing a new focus on biofuels.' 3 While this may appear
to solve both the environmental and economic concerns of the country, there
may be conflict in the international trade arena. 4 Parts of the newly
enacted 2008 Farm Bill, specifically some provisions related to biofuels and
ethanol, are in conflict with the United States' agreements with the WTO.

8 World Trade Organization, What is the WTO? http://www.wto.org/english/thewto_e/wha

tise/whatise.htm (last visited Oct. 28, 2009).
9 See SOPHIA MURPHY, INSTITUTE FOR AGRICULTURE AND TRADE POICY THE
MULTIIATERAL TRADE AND INVESTMENT CONTExT FOR BIOFUELS: IsSUEs AND CHALLENGES 5-6

(2008), http://www.iatp.org/iatp/publications.cftn?refid=102282 (noting biofuels are a "relatively
new arrival in the world of global trade").
'0 See WORLD TRADE ORGANIZATION, UNDERSTANDING THE WTO 10 (2008) [hereinafter
UNDERSTANDINGTHEWTO], availableathttp://www.wto.org/english/thewtoe/whatis e/tif e/u
nderstanding e.pdf. The General Agreement on Tariffs and Trade (GAT) Uruguay Round
negotiations from 1986 to 1994 led to the WTO's creation. Id. While the GATT had previously
addressed trade in goods, the WTO and its agreements now cover trade on a much larger scale.
Id.
" World Trade Talks End in Collapse,BBC NEWS, July 29, 2008, http://news.bbc.co.uk/2/
hi/business/7531099.stm.
2 House Committee on Agriculture: Farm Bill, http://agriculture.house.gov/inside/FarmBill.
html (last visited Aug. 28, 2009).
" See Food, Conservation, and Energy Act of 2008, Pub. L. No. 110-246, § 6026(c), 122
Stat. 1651 (2008) (naming renewable energy development as a "multistate economic issue").
"' See Jim Lane, DohaRoundofTrade Talks: Background,BIOFUELS DIGEST, July 29,2008,
http://www.biofuelsdigest.com/blog2/2008/07/29/doha-round-of-trade-talks-background/ (stating
that "[a]gricultural protection by rich nations is the stumbling block to progress on a new world
trade agreement").
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The WTO's basic goal is to facilitate international trade. 5 Often, this
includes the liberalization of trade barriers.16 Economically, open trade makes
a great deal of sense based on the theory that the unrestricted flow of goods
sharpens competition and motivates innovation.17 Thus, many of the WTO
agreements are aimed at curtailing member
nations' tendencies to pass
8
protectionist measures that distort trade.'
This Note focuses on two policies related to biofuels in the 2008 Farm Bill:
(1) the creation of the Biomass Crop Assistance Program 9 and (2) the
extension of the tariff on ethanol.20 First, each program and the possible
challenges to the program will be analyzed under the relevant provisions of the
WTO. Then, consequences of maintaining the 2008 Farm Bill in its current
form will be discussed. While this Note ultimately argues that there is conflict
between the United States' biofuel provisions in the 2008 Farm Bill and its
obligations under the WTO, the United States may have some flexibility when
defending the challenges.
Several issues arise when determining the nature of 2008 Farm Bill
provisions that violate U.S. obligations under the WTO. First, determining
whether the good regulated by the policy in question is classified as an
agricultural product or an industrial product will determine which set of
guidelines the United States must follow. If classified as an industrial product,
the policy will be subject to the general principles of the WTO. 21 In contrast,
supranote 10, at 9.
11; see also World Trade Organization, Ministerial Declaration of 14 November 2001,
WT/MIN(01)/DEC/1, 41 I.L.M. 746, 748 (2002) [hereinafter Doha Declaration] (stating that
negotiations were "aimed at substantial improvements in market access; reductions of, with a view
to phasing out, all forms of export subsidies; and substantial reductions in trade-distorting domestic
support").
17UNDERSTANDING THE WTO, supra note 10, at 13.
i" See id. at 11 (discussing the WTO's efforts to lower tariffs and expand to cover non-tariff
barriers).
19 Food, Conservation, and Energy Act of2008, Pub. L. No. 110-246, § 9011, 122 Stat. 1651
(2008).
20 Id. § 15333 (extending U.S. Harmonized Tariff Schedule from 2009 to 2011).
15 UNDERSTANDING THE WTO,
16 Id. at

21 See INTERNATIONAL POLICY COUNCIL &RENEWABLE ENERGY AND INTERNATIONAL LAW,

WTO

DISCIPLINES AND BIoFuELS: OPPORTUNITIES AND CONSTRAINTS IN THE CREATION OF

GLOBAL MARKETPLACE

16 (2006), available at http://www.agritrade.org/Publications/Discus

sionPapers/WTODisciplinesBiofuels.pdf [hereinafter WTO DISCIPLINES AND BIOFUELS:
OPPORTUNITIES AND CONSTRAINS]. Discussing the importance of property classification in
relation to subsidies:
The way in which a biofuel is classified is not only important as far as tariffs
are concerned . . . , but importantly also determines which set of WTO
disciplines on domestic subsidies are applicable. Whether a given biofuel
falls within the HS classifications list in Annex 1 of the Agreement on
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the WTO has a specific set of rules that govern agricultural products.22
Therefore, classification as an agricultural product will mandate that these rules
govern the United States' biofuel policies. Next, certain difficulties with
calculation and estimation arise when determining compliance with set
numerical requirements under the WTO.23 Finally, the level of impact on the
challenging nation's trade industry will determine both standing to challenge
24
U.S. policies as well as the penalties that can be imposed on the United States.
And as an additional prong in the analysis, the WTO's determination of the
environmental importance of biofuels may alter the substantiality of claims
against the United States.25 Specifically, environmentally friendly provisions
aimed at sustainability may be cited as justification for circumventing existing
rules or creating new rules.26
Finally, after analyzing the possible effects of challenging the United States,
this Note argues that the likelihood of such a challenge depends on the benefit
of maintaining these provisions in their current form.
To assist the reader in fully understanding the analysis, Part II of this Note
explains the WTO's background and provisions applicable to this analysis.
Next, Part III explains the process of manufacturing biofuels, the United States'
domestic policies surrounding biofuels, and the resulting 2008 Farm Bill. Part
IV analyzes two biofuel provisions, the Biomass Crop Assistance Program and
the duty on ethanol, and examines how they may be inconsistent with the
provisions of the WTO. Possible challenges against these U.S. policies and
their consequences are also outlined. Then, Part V explores biofuels as
environmentally important goods under WTO provisions and the paradox of
how they may positively and negatively affect claims against the United States.
Finally, Part VI concludes that the United States should carefully analyze the

Agriculture will determine if the rules of that Agreement apply in addition to
those of the SCM Agreement.
Id.
Id Agricultural products are covered by Annex 1 of the Agriculture Agreement. Agreement
on Agriculture, Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade
Organization, Annex I A, 1867 U.N.T.S. 410 [hereinafter Agreement on Agriculture].
23 See WTO DISCIPLINES AND BIoFuELS: OPPORTUNITIES AND CONSTRAINTS, supra note 21,
at 11-14 (demonstrating the uncertainty of biofuel subsidy program classification by providing
an analysis of different ways biofuels subsidy programs could be measured under WTO criteria).
24 See General Agreement on Tariffs and Trade art. XXIII, Oct. 30, 1947,61 Stat. A-1 1, 55
U.N.T.S. 194 [hereinafter GATr] (specifying the conditions in which a member may invoke the
Dispute Settlement System).
25 See id. art. XX; Doha Declaration, supranote 16, 3 1, at 751 (recognizing the importance
of environmental and trade concerns).
26 See GATT, supra note 24, art. XX (providing an exception to contracting parties for
measures "necessary to protect human, animal or plant life or health").
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benefits and all of the possible consequences of maintaining the 2008 Farm Bill
in its current form.
II. THE WORLD TRADE ORGANIZATION-BACKGROUND AND RELEVANT
PROVISIONS

A. Background

The World Trade Organization is a multinational negotiating forum
established with the goal of promoting and liberalizing international trade.27
Although it provides a setting for nations to negotiate trade issues, the force of
the WTO comes from the agreements negotiated and signed by member
nations, which form the legal framework for the regulation of international
commerce.28 As of July 2008, the WTO consisted of 153 member.29
Although it was officially established in 1995, the World Trade
Organization is not a newly formed entity; it replaced the existing treaty
regulating international trade, the General Agreement on Tariffs and Trade
(GATT). 30 Through a series of negotiations spanning more than half a century,
several nations, faithful to the GATT, established a set of rules governing
international trade.31 The most recent successful negotiation round, the
Uruguay Round, spanned over seven years and evolved through a series of
delays, failures, negotiations and renegotiations before concluding in success.32
In addition to creating the WTO, all of the original GATT provisions were
reviewed during the Uruguay Round.33 Although the original GATT was
superseded, the text still remains in force34 with the addition of several
supplementary agreements covering goods, services, and intellectual property.35
Together, these supplementary agreements and the 1994 GATT are called the
'Multilateral Agreement on Trade in Goods.' ,,36
Along with the 1997

UNDERSTANDING THE WTO, supra note 10, at 9.
Id.
29 Id. at 112.
30 Id. at 10.
31Id. at 15.
32 Id. at 18-19.
27
28

31 Id. at 19.
34 WTO SECRETARIAT, WORLD TRADE ORGANIZATION, THE WTO AGREEMENTS SERIES:

AGRICULTURE, at vi (2003) [hereinafter AGRICULTURE], available at http://www.wto.org/engl
ish/res e/bookspe/agrntseries3_ag_2008e.pdf.
31UNDERSTANDING THE WTO, supra note 10, at 23.
36 AGRICULTURE, supra note 34, at vi.
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Information Technology Agreement, these documents collectively serve as the
legal framework for the present WTO system.37
In order to further understanding of the United States' obligations under the
WTO, provisions relevant to this analysis must be discussed. The discussion
of these provisions includes the possible consequences for failing to adhere to
the rules and regulations of the WTO and the specific regulations that may
cover the trade policies in question. First, the possible consequences that the
United States may face for its biofuel provisions in the 2008 Farm Bill will be
discussed. These consequences include challenges brought by other member
nations through the dispute settlement process and the possibility of being
penalized with countervailing measures. Next, the binding provisions under
the WTO that could be applicable to the two programs of the 2008 Farm Bill
in question, the Biomass Crop Assistance Program (BCAP) and the duty on
ethanol, will be explored in further depth. These WTO provisions include the
binding reduction of tariffs, the Subsidies and Countervailing Measures
Agreement and the Agreement on Agriculture.
B. Consequencesfor Violation of WTO Principles
1. The Dispute Settlement Process
As simply a set of express promises made by countries, the provisions of the
WTO would have little force if there were no way to resolve disputes, enforce
commitments, declare violations, and impose penalties.38
Essentially, disputes are brought when a member adopts a trade policy
measure that another nation member feels is contrary to the regulations agreed
upon.39 In order to have a legal basis for a WTO dispute, the basis or cause of
action must be found in the "covered agreements" listed in Appendix 1.41
Thus, it is the WTO Agreements that contain the substantive rights and
obligations of members.
The goal of the dispute settlement process is not to pass judgment, but
rather to settle disputes through full consultation if possible. 41 Furthermore,

37 UNDERSTANDING THE WTO, supra note 10, at 25.
38 Id. at

55.

39 Id.

' Article 1 of the Dispute Settlement Understanding stipulates that its rules and procedures
"apply to disputes brought pursuant to the consultation and dispute settlement provisions of
the . . . 'covered agreements.' " Understanding on Rules and Procedures Governing the
Settlement of Disputes art. 1, 1, Apr. 15, 1994, Marrakesh Agreement Establishing the World
Trade Organization, Annex 2, 1869 U.N.T.S. 401, 33 I.L.M. 1226 (1994) [hereinafter DSU].
41 Id.

art. 3, T7.
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although the panels resemble courts or tribunals, it is preferred for countries to
discuss the issue and settle it themselves. 2
However, in the event that an agreement cannot be made between member
nations, the Dispute Settlement Body (DSB) currently has both the power and
the authority to essentially settle the dispute.43 The DSB, comprised of all
WTO members, has the authority to create panels to evaluate the disputes, and
to accept or reject their decisions.' After a viable legal claim is brought by a
member nation, a panel makes a ruling based upon the agreements cited.45
These rulings are subject to appeal;' however, the final decision is very
difficult to overturn. The final decision will be automatically adopted unless
all other WTO members oppose its adoption.47
What happens after a ruling by the DSB? The actions allowed or required
by the WTO after a ruling depend on the nature of the claim.4 8 If a claim of
violation fails, there is no obligation specifically stated in the text of the WTO
agreements for the nation to withdraw the WTO-consistent measure. 49 This
suggests that there is an obligation to withdraw a measure in the event of a
successful complaint. The Dispute Settlement Understanding, also makes clear
that a member that does not bring a proven inconsistent measure into
conformity with the WTO agreement risks consequences: either providing
compensation under the terms of the complainant or facing the possibility of
retaliatory countermeasures.50
2. CountervailingMeasures
Another possible mode of redress for a member claiming injury is the
imposition of a countervailing measure. Although certain guidelines must be
met in order to properly impose countervailing measures, they are not

See id. (stating "[a] solution mutually acceptable to the parties to a dispute and consistent
with the covered agreements is clearly to be preferred").
41 UNDERSTANDING THE WTO, supra note 10, at 58. In the past, dispute settlement
procedures had much less authority. Rulings could only be adopted by a consensus and the
procedures were much more flexible. After the Uruguay Round's changes to the procedural and
implementation process, the process became much more influential. Id. at 55-56.
4 DSU, supranote 40, art. 2, 1.
45 UNDERSTANDING THE WTO, supranote 10, at 56.
46 Id. at 57.
41 Id. at 56.
48 See DSU, supra note 40, arts. 22, 26 (outlining different rules for compensation of
measures inconsistent with a covered agreement and for non-violation complaints).
42

49 Id. art. 26.1(b),

'0 Id. art. 22.

1(b).

GA. J. INT'L & COMP. L.

[Vol. 38:165

judgments of the DSB.5" Instead of using the dispute settlement procedures,
the WTO allows a member to charge an extra "countervailing" duty on
subsidized imports that have been found to hurt domestic producers.52
Essentially, a countervailing measure allows a country to act in a way that
would normally be in conflict with some of the GATT principles.53 The power
of a countervailing measure exists in how "nation one" may react to a domestic
subsidy imposed by "nation two" when it has been determined that there is a
material injury to nation one's competing domestic industry.54
In order to impose a countervailing measure, specific substantive and
procedural requirements must be met. Under the Subsidies and Countervailing
Measures Agreement (SCM Agreement), countervailing measures can only be
charged after the country claiming to be adversely affected by the subsidy has
conducted a detailed investigation. 55 The "injured" nation must prove three
substantive elements: (1) the nation so charged has a domestic subsidy
program, (2) there has been injury to one of its own domestic industries, and
(3) there is a causal link between the subsidy program and the injury to its own
domestic industry.5 6 Failure to meet either the substantive or procedural
requirements of the SCM Agreement will eliminate the basis for a
countervailing measure.57
C. Reduction of Tariffs
The Uruguay Round of negotiations, produced a set of agreements listing
individual countries' commitments regarding specific categories of goods and
services." These agreements, encompassing over 22,500 pages, include

"t Agreement on Subsidies and Countervailing Measures, Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization, Annex IA, 1869 U.N.T.S. 14
[hereinafter SCM Agreement].
52 UNDERSTANDING THE WTO, supra note 10, at 45.
53 SCM Agreement, supra note 51, art. 10 n.36 (the SCM Agreement allows a nation to
impose a "special duty levied for the purpose of offsetting any subsidy bestowed directly or
indirectly upon the manufacture, production or export of any merchandise").
14 Id. art. 19.1.
" Part V of the SCM Agreement sets forth certain substantive and procedural requirements
that must be fulfilled in order to impose a countervailing measure. Id. pt. V.
16 Id. art. 11.2.
17 Id. arts. 11.2, 11.9.
58 Understanding on the Interpretation of Article 11: 1(b) ofthe General Agreement on Tariffs
and Trade 1994
1, Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade
Organization, Annex IA, 33 I.L.M. 1156 (1994) [hereinafter Understanding Article II:l(b)]
(stating that the nature of duties or charges levied on bound tariff items "shall be recorded in the
Schedules of concessions annexed to GATT 1994 against the tariff item to which they apply").
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commitments by countries "to cut and 'bind' their customs duty rates on
imports of goods."5 9 Binding tariffs (imposing a maximum level) and applying
them equally to all trading partners (most favored nation treatment) facilitates
the flow of trade in goods.'
The classification of products is crucial to the bound tariff system and, thus
far, the WTO has offered little guidance on product categories. 6 The tariff
classification applied to products is based on whether they are agricultural or
industrial, and continues to be a source of confusion and debate. The
Harmonized System (HS System), promulgated by the World Customs
Organization (WCO), has become the reference for classification.62 However,
beyond the classifications at the six-digit level, WTO members may introduce
sub-classifications that are not a part of the HS.63 The HS System is an
international nomenclature that arranges products into six-digit codes, allowing
all participating countries to classify traded goods.' 4 Since the classification
determines which section of rules governs a particular good, this uncertainty
further complicates determining compliance. This ambiguity is a recurring
issue, as shown by actual WTO challenges.65

'9UNDERSTANDING THE WTO, supranote 10, at 25.
60 Id. at 13 (citing statistical data showing that since World War II, tariffs on industrial
products have fallen sharply and are now less than 5% in industrial countries while growth
averaged about 5% a year for the twenty-five years following the war).
61 See WTO DISCIPLINES AND BIoFUELs: OPPORTUNITIES AND CONSTRAINS, supranote 21,

at 9 (recognizing that WTO law does not explain how categories of products should be
accepted). The Schedule of Concessions does not establish the classification of goods or the
specific nomenclature to be used by member nations. GATT, supranote 24, art. II. However,
the WTO has recently declared that upcoming negotiations should attempt to clari fy and improve
relevant trade facilitation aspects of the GATT 1994. Furthermore, the World Customs
Organization's (WCO) classification should be referred to and, "[d]ue account shall be taken of
the relevant work of the WCO and other relevant international organizations in this area."
World Trade Organization General Council, Doha Work Programme:Decision Adopted by the
General Council on 1 August 2009, Annex D, 9, WT/L/579 (Aug. 2, 2004).
62 As of April 2009, there were 136 WTO members that were contracting parties to the HS
Convention. World Customs Organization, List of Countries, Territories or Customs or Economic
Unions Applying the HS, http://www.wcoomd.org/files/l .%20Public%2Ofiles/PDFandDocuments/
HarmonizedSystem/HS-Eng_20090630.pdf (last visited Oct. 29, 2009).
63 W'TO DISCIPLINES AND BIoFuELS: OPPORTUNITIES AND CONSTRAINS, supranote 21, at 9.
6 World Customs Organization, What is the Harmonized System (HS)?, http://www.wcoo
md.org/home wcotopicshsoverviewboxeshsoverviewhsharmonizedsystem.htm (last visited
Oct. 29, 2009).
65 See, e.g., Request for Consultations by Brazil, United States-Domestic Support and
Export CreditGuaranteesfor AgriculturalProducts,WT/DS365/l (July 17, 2007) (requesting
certain goods to be labeled as agricultural).
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D. The Agreement on Subsidies and CountervailingMeasures
The Agreement on Subsidies and Countervailing Measures (SCM
Agreement), as previously discussed in relation to the use of countervailing
measures, also addresses regulating a nation's use of subsidies.
Initially, it must be determined that a subsidy exists." In order for a
program to qualify as a subsidy, three elements must be met: there must be (1)
a "financial contribution," (2) given "by a government or any public body
within the territory of a Member," (3) that confers a benefit.6 7
If a measure qualifies as a subsidy, it is not automatically subject to the
SCM Agreement.6" The subsidy must be specifically provided by the
government to an enterprise or industry.6 9 This requirement is based on the
principle that a subsidy widely
available within an economy does not distort the
70
allocation of resources.
Though not strictly prohibited, a subsidy that adversely affects the interests
of another member, it will be subject to challenge, either through multilateral
dispute settlement or through countervailing action. 7' The SCM Agreement
generally relies on the rulings of the Dispute Settlement Body, and if the DSB
rules that the subsidy has an adverse effect on a member's interests, the subsidy
must then be withdrawn or its adverse effect removed. 72 Furthermore, as
previously discussed, if domestic producers in "nation one" are materially
injured by the imports of subsidized products 73from "nation two," a
countervailing duty can be imposed on "nation tWO."
E. The Agreement on Agriculture
The Agreement on Agriculture (the Agreement) was one of the
supplementary agreements created to deal with agricultural issues not
addressed in the original GATT in 1947. 7' The original GATT's provisions

6

67

SCM Agreement, supra note 51, art. 1.1.

Id.

68 See id. art. 1.2 (requiring a subsidy to be "specific" within the meaning of Article 2).

Id. art. 2.
See WORLD TRADE ORGANIZATION, WORLD TRADE REPORT 2006, at 55-64 (July 24,2006),
available at http://www.wto.int/english/rese/booksp-e/anrepe/wtr06-2c-e.pdf (providing an
economic analysis of subsidies).
71 See SCM Agreement, supra note 51, art. 7 (discussing remedies for the imposition of an
"adverse effect" as described in Article 5).
72 Agreement on Agriculture, supranote 21, pmbl.
71 Id. art. 17.
74 See AGRICULTURE, supra note 34, at 3 (stating that leading up to the Uruguay Round "it
69

70

2009]

WORTH KEEPING AROUND?

applied to agricultural trade but contained loopholes.75 Countries took
advantage of these loopholes76 and this impediment on free trade led to the
price distortion of many agricultural products.77 To root out these problems,
negotiations at the Uruguay Round created the Agreement on Agriculture,
expanding the rules on agricultural trade to include the regulation of many
mechanisms previously left unaddressed. 7' The preamble to the Agreement
recognizes that the long-term objective of the reform process initiated by the
Uruguay 79Round "is to establish a fair and market-oriented agricultural trading
system."

The Agreement on Agriculture's new rules attack many of the major issues
regarding international agricultural trade, including market access and domestic
support.8 0
1. Market Access Under the Agreement on Agriculture
The Market Access provisions of the Agreement on Agriculture essentially
regulate agricultural tariffs the same way other tariffs are regulated by the
general provisions of the GATT.8 ' Again, the HS System is used to classify a
good as agricultural or industrial.
Under the Market Access framework, member nations promise to adhere to
a maximum level of tariffs on agricultural products with tariffs being the only
form of protection. 82 Each member negotiates a schedule of concessions that
cover agricultural products. The schedule sets out the maximum tariff that
can be applied on imports." If a nation does not follow the schedule of tariffs,

became increasingly evident that the causes of disarray in world agriculture went beyond.., the
traditional focus of GATIT negotiations").
" UNDERSTANDING THE WTO, supra note 10, at 17, 26; see also, e.g., GATT, supranote 24,
art. XVI (allowing countries to use export subsidies on agricultural primary products so long as
they do not capture more than an equitable share of world exports); GAIT, supra, art. XI, I 2(c)
(allowing countries to resort to import restrictions, e.g., import quotas, under certain conditions).
76 UNDERSTANDING THE WTO, supra note 10, at 26.
77 Id.

78See AGRICULTURE, supra note 34, at 3 (noting that the Uruguay Round negotiations led
to "the establishment of strengthened and more operationally effective GATT rules and
disciplines").
79 Id.
80 Id. arts. 4, 6.
8"
82

Id. art. 4.
AGRICULTURE, supra note 34, at 5-6.

13 Id. at 6.

Sid.
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it will be in violation of the Agreement and will be required to make the tariff
comply with the schedule."
2. Domestic Support Under the Agreement on Agriculture
Another WTO provision regarding agricultural products that may regulate
programs under the 2008 Farm Bill is the section regulating domestic support.
Compared to the GATT's treatment of domestic support for agricultural
producers, the Uruguay Round significantly altered the framework moving
86
forward.
Under the Agreement on Agriculture, countries promised to adhere to a
maximum level of funding for domestic support, as measured by the Total
Aggregate Measure of Support (Total AMS). 7 Furthermore, countries agreed
to reduce this funding over a set period of time.8" Member nations were
required to reduce their Total AMS as measured in the base years
of 1986-1988 by specific agreed upon percentages. 89 This reduction was set
to begin in 1995 and be complete by 2001. 90 Today, the United States is
committed to contributing a maximum of $19.1 billion towards its domestic
support programs as measured by the Total AMS. 9'
Under the WTO's domestic support provisions, agricultural policies that
were determined to be "domestic support programs" were divided into two
different categories. 92 The division of the two categories is a key component
to the provision. Programs were divided according to those that were subject
to the reduction commitment and programs that were not subject to the
reduction commitment ("exempt" programs) and therefore not calculated into
the Total AMS.93 The categories still retain importance today as the criteria for
94
measuring domestic programs' compliance with the Agreement.
Determining which types of domestic support will be calculated into the
Total AMS and which ones are exempt is one of the most important functions

" See DSU, supra note 40, art. 23 (outlining rules for compensation for and adjustment of
measures inconsistent with a covered agreement).
86 AGRICULTURE, supra note 34, at 10.
87 Id. at 12-13.
88 Id.

Agreement on Agriculture, supra note 22, Annex 3,
90 Id. pt. I, art. 1(f).
89

11.

91 RANDY SCHNEPF, CRS REPORT FOR CONGRESS, AGRICULTURE IN THE WTO: LIMITS ON

DOMESTIC SUPPORT 5 (2005).
92 AGRICULTURE, supra note 34, at 10.
9' Id. at 10-14.
94 SCHNEPF, supra note 91, at 2.
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of the Agreement. However, since there is often room for flexibility in
interpreting which category a domestic support program falls under, this can
be a source of debate. There are several categories that may exempt a program
from being calculated into the Total AMS; those potentially applicable to
the 2008 Farm Bill will be examined below.
The WTO sets out a method to reduce the overall level of support countries
grant to their domestic programs that stimulate production and affect trade.
Programs that directly affect production and trade must be decreased and are
added into the Total AMS. Programs that do not directly affect production and
trade may be exempted from the Total AMS based upon the ability to be placed
'
into exemption "boxes."95
The categories that a nation's domestic support
program may fall into include, but are not limited to, the "Green Box," which
exempts, and the "Blue Box," which qualifies for de minimis protection.
Categorization or placement into the Green Box is one of the most significant
methods of exemption for U.S. domestic support programs.96 If the measures
can be placed in the Green Box, they are subject to less stringent control.97
They are not placed into the Total AMS and can even be increased without
limitation.98 Domestic support that has either zero, or minimal distortive effect
on trade and meets certain guidelines is placed in the Green Box and is not
calculated into the Total AMS. 99 Conversely, domestic support that distorts
trade is placed in the "Amber Box" and is calculated into the Total AMS. I'°
Aside from the requirement that Green Box programs have no distortive
effect on trade, other guidelines must be met. Measures placed in the Green
Box must be provided through a publicly funded government program and
cannot involve transfers from consumers.'°' Also, the effect of measure must
not provide price support to producers.'° 2
There are additional ways domestic support measures may be exempt from
measurement in the Total AMS. For example, domestic support measures may
be categorized as developmental measures, "Blue Box" measures, or qualify
for de minimis protection.)13 Because developmental measures are reserved for

95 UNDERSTANDING THE WTO, supra note 10, at 28-29.

9'See id. at 2 (stating that the U.S.' "Green Box" policies are not calculated in the $19.1
billion annual limit because they are presumed to have the least effect on trade); id. at 5, 6
(listing current U.S. policies that fall into the "Green Box").
97 See AGRICULTURE,supra note 34, at 10 (describing perks of Green Box categorization).
98 Id.
99Id.
Id.

10

'0' Id. at 11.
102
03

Id.
Id. at 12-13.
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least-developed or developing countries, none of the United States' measures
qualify for the exemption." ° Additionally, the Blue Box exemption is not
applicable to the 2008 Farm Bill's biofuel provisions. l" Thus, in addition to
the Green Box, the de minimis exemption is the only other WTO provision that
may be applicable to the 2008 Farm Bill's biofuel policies.
Like Green Box measures, if a program falls into the de minimis protection
category, it is also exempt from calculation into the Total AMS.' ° A key to the
de minimis exemption is the valuation of the support provided in comparison
with the overall value of production. Thus, even ifthe support program distorts
trade, it may qualify for exemption.'0 7 In order to determine qualification for
the de minimis exemption, the WTO must find that the aggregate value of the
country's product-specific support program does not exceed 5% of the total
value of the country's production of that good. If the domestic program's
support is under 5%, it qualifies for the de minimis exemption and will not be
subject to reductions for that year.0 8 Additionally, non-product-specific
support that is less than 5% of the value of total agricultural production is
exempt from reduction.l°9
The measurement of the Total AMS includes product-specific and nonproduct-specific support in one figure.1 0 All product-specific subsidies that are
not covered by one of the exemption categories will be added into the Total
into the Total AMS if they
AMS." Non-product-specific subsidies are added
2
1
above.
discussed
level
minimis
de
the
exceed
Finally, the notification requirements under the Agreement may afford the
United States some leeway in calculating and complying with the Total AMS
cap. The Agreement requires every country to report programs that fit into
each category and the extent of these programs."' Therefore, countries are
reporting not only the programs calculated in their Total AMS but also the
programs that fall into any of the exemption categories.' All members must

104

Developmental measures were designed to encourage agricultural and rural development.

Id. at 12.
'0' Blue Box measures are programs that provide direct payments to limit production.
The 2008 Farm Bill does not limit production but rather encourages it. Id. at 12.
106 Id. at 13.
107
108

Id.
Id.

109 Id.
110 Id.
111 Id.
112
13

Id.
Id. at 16.

114 Id.
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also notify the WTO of modification of existing measures or of introduction of
new measures in the exempt categories." 5 However, this notification
requirement is basically a self-audit, allowing countries a broad amount of
discretion in the calculation and classification of their own domestic support
programs. Thus, when the United States notifies the WTO about its new
domestic support programs, it will be able to classify these programs in the
category most advantageous to it so long as the programs loosely fit within the
boundaries of the WTO's classifications.
3. Consequences Under the Agreement on Agriculture
The WTO's general dispute settlement procedures apply to the Agreement
on Agriculture along with certain other mechanisms that are tailored
specifically for the Agreement." 6 One of the mechanisms that is specifically
applicable to the Agreement, is the additional forum for discussion and
consultation provided by the Committee on Agriculture's review process."'
Through this process, notification requirements dictate that, members report
their adherence to commitments." 8 Additionally, any member who questions
a country's adherence to WTO commitments may raise this issue." 9 If a policy
is found to be in violation of the Agreement by the DSB, the violating country
120
will be required to modify the policy in order to come into compliance.
Additionally, under the SCM Agreement, domestic support programs may be
subject to countervailing duties, regardless of whether they are actionable
multilaterally. 2 ' These provisions provide countries with the ability to enforce
the provisions of the Agreement on Agriculture.
III. BIOFUELS AND THE 2008 FARM BILL
A. Backgroundon Biofuels
In 2008, the U.S. Department of Energy projected that total world
consumption of energy will increase by 50% from 2005 to 2030.122 Prices for

115Id.
116 Id. at 21.
117Id.
118Id.
119Id.
12'
121

DSU, supra note 40, art. 22.
SCM Agreement, supra note 51, art. 10.

122 ENERGY INFORMATION ADMIN., U.S. DEP'T OF ENERGY, INTERNATIONAL ENERGY

OUTLOOK 7 (2008), availableathttp://www.eia.doe.gov/oiaf/archive/ieo08/pfd/0484(2008).pdf.
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oil and natural gas are also projected to remain high throughout this period.'2 3
The increase in energy consumption, high oil prices, and growing concern
about the impact of fossil fuel use on the environment enhances the need for
increased use of renewable energy sources. 2 '
Biofuels are alternative fuels that use renewable resources to create energy
and can be used for transportation needs or creating electricity.'25 Ethanol, an
alcohol used to make biofuels, is obtained through a process in which starch
and sugar crops are fermented and then distilled. 126 In the United States, corn
is the most common agricultural product used to27 produce ethanol whereas
sugar cane is the preferred crop in Latin America.
Biofuels can also be made from biomass through a different production
process. 12 Biomass generally consists of woody plant residue and complex
starches.' 29 Biomass processing yields bioproducts, biofuels, and biopower,
which can all be used as fuel sources. 3
B. Domestic Policy on Biofuels: The 2008 Farm Bill
The United States has focused on increasing the use of biofuels as a method
to decrease the country's dependence on oil, a non-renewable resource, for
transportation needs. In 2007, President George W. Bush enumerated this
objective when he set a goal for the U.S. to reduce gasoline use by 20% over
a decade.'
An increase in the supply of alternative fuels was to account
for 15% of the proposed reduction in gasoline use.'32 Consequently, the annual

123

Id.

124 Id. at 9.
125 INT'L ENERGY AGENCY, BIOFUELS FOR TRANSPORT: AN INTERNATIONAL PERSPECTIVE

25-27 (2004), available at http://www.iea.org/textbase/nppdf/free/2004/biofuels20 04.pdf.
126 Id. at 27.
127 See Marcela Sanchez, Latin America-the 'Persian Gulf of Biofuels?, WASH. POST,
Feb. 23, 2007, http://www.washingtonpost.com/wp-dyn/content/article/2007/02/22/AR20070222
01361.html (noting Guatemala, Peru, and Colombia are "considered to be very efficient
[ethanol] producers, yielding more sugar per acre than Brazil, which in turn is eight times more
efficient than U.S. corn-based ethanol producers").
128 CONSUMER ENERGY COUNCILOFAMERICA, FUELINGTHE FUTURE: BETTER WAYS TOUSE

AMERICA'S FUELOPTIONS 102 (2006), availableathttp://www.cecarf.org/publications/CECA%

20Report/o202006%2OFinal%205-17-06.pdf.

Id.
130U.S. Dep't of Energy, Energy Efficiency & Renewable Energy: Biomass Program, http://

129

wwwl.eere.energy.gov/biomass/ (last visited Oct. 29, 2009).
'.. DOE Mission Focus: Biofuels, supra note 3.
132

Id.
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renewable fuel supply would be expanded "from about 5 billion gallons of corn
grain ethanol to about 35 billion gallons of alternative fuels."' 33
Even prior to President Bush's stated goals for fossil fuel reduction, the U.S.
government spent a significant amount of money supporting biofuels. In 2006,
government support for biofuels was estimated to be between $5.5 billion and
$7.3 billion. 34 In order to stimulate an increase in renewable fuel supply, the
government must offer its own support if the free market does not incentivize
the production and purchase of this fuel.
Thus, the 2008 Farm Bill includes several provisions designed to encourage
the domestic production of bio-based renewable energy sources."3 5 Part IV
discusses two provisions that may have an adverse impact on the United States'
agreements with the WTO.
There are many programs, including tax credits and subsidies, in the 2008
Farm Bill related to biofuels and many of them may or may not be in conflict
with the United States' obligations under the WTO. However, the provisions
explored in Part IV include the creation of the Biomass Crop Assistance
Program to support the establishment and production of biomass crops' 36 and
an extension of the additional duty on ethanol imported for fuel use
through 2010.'
In order to analyze the rules and regulations that the United States will be
obligated to follow, the goods must first be categorized as agricultural or
industrial. If the program regulates agricultural goods it will be subject to the
Agriculture, and if it regulates industrial
comments under the Agreement on
38
1
apply.
commitments
other
goods

133

Id.

134EURACTIV,

supra note 6, at 2.
See United States Department ofAgriculture, Economic Research Service, 2008 Farm Bill
Side-By-Side: 2008 Farm Bill Overview, http://www.ers.usda.gov/farmbill/2008/Overview.htm
(last visited Oct. 29, 2009) (noting the 2008 Farm Bill's titles seek to encourage "agricultural
development efforts abroad and promotion of international access to American farm products"
as well as the "production and use of agricultural and rural renewable energy sources"); Food,
Conservation, and Energy Act of 2008, Pub. L. No. 110-246, §§ 9011, 15333, 122 Stat. 1651
(2008).
136 Food, Conservation, and Energy Act of 2008 § 9011.
117Id. § 15333.
138 CompareUNDERSTANDING THE WTO, supranote 10,at 25 (explaining the new reduction
on tariff rates for industrial products), with supra, at 26 (explaining the new binding of tariffs
on all agricultural products). While explaining the new agricultural tariff rates, the source states
that the rates cover all agricultural products. Id. at 27.
131
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1V. ANALYSIS OF THE BIOMASS CROP ASSISTANCE PROGRAM AND THE
DUTY ON ETHANOL UNDER THE PROVISIONS OF THE WTO
A. The Biomass Crop Assistance Program (BCAP)
Section 9011 of the 2008 Farm Bill is termed the Biomass Crop Assistance
Program. It creates a program that establishes financial support for the
production of crops that are eligible for conversion to bioenergy.'3 9 This
provision aims to increase the production of biofuels. 14 ° This is a new program
not previously addressed by legislation.'' Farmers that produce crops eligible
to be enrolled in the program--"crop[s] of renewable biomass"-will receive
various forms of government assistance. 41 2 Specific benefits to those enrolled
in the program include receiving payments for up to 75% of the cost of

establishing an eligible crop, annual payments to support production, and
matching payments of up to $45 per ton for two years to help cover the costs
of collection, harvest, storage, and transportation to a biomass conversion
facility.'43 The crops of renewable biomass that are supported by the BCAP are
the same crops as those used for cellulosic ethanol production 1' including corn
145
stalks, rice straw, and wood chips.

First, classification of the biomass product, as either industrial or
agricultural must be determined. As this classification is unclear and still

' Food, Conservation, and Energy Act of 2008 § 9011.
Section 901 l(b)(1) states in relevant part:
The Secretary shall establish and administer a Biomass Crop Assistance
Program to (1) support the establishment and production of eligible crops for
conversion to bioenergy in selected BCAP project areas; (2) assist agricultural
and forest land owners and operators with collection, harvest, storage, and
transportation of eligible material for use in a biomass conversion facility.
See also SUSTAINABLE AGRICULTURE COALITION, GRASSROOTs GUIDE TO THE 2008 FARM
BILL 100 (2008), availableat http://sustainableagriculturecoalition.org/wp-content/uploads/20
08/1 l/sac-farm-bill-guide.pdf [hereinafter GRAsSROOTs GuIDE TO THE 2008 FARM BILL] ("The
goal of the new program is to promote the cultivation of bioenergy crops that show exceptional
promise for producing highly energy-efficient bioenergy or biofuels .... ).
14 United States Department of Agriculture, Economic Research Service,
2008 Farm Bill
Side-By-Side: Title IX: Energy, http://www.ers.usda.gov/FarmBill/2008/titles/titleixenergy.
htm#cropAssistance (last visited Oct. 29, 2009).
142 Food, Conservation, and Energy Act of 2008
§ 9011.
143 Id.
'" Renewable Fuels Association, Resource Center: Cellulosic Ethanol, http://www.ethanolrfa.
org/resource/cellulosic/ (last visited Oct. 29, 2009) [hereinafter Renewable Fuels Association
Resource Center].
145 Id.
'40
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debatable, an analysis of biomass as both an industrial and an agricultural good
is necessary.
The argument may be made that biomass should be classified as an
agricultural product. The HS System headings in Annex 1 of the Agreement
on Agriculture identify whether a product is classified as agricultural or
industrial.' 46 Under HS Chapter 22, ethyl alcohol, often referred to as ethanol,
is listed as an agricultural product.'47 Ethanol is commonly produced from
agricultural crops such as corn and sugar cane.'48 Since biomass may be
produced from agricultural products, namely corn, it may be argued that it too
should be classified as an agricultural product.
In the alternative, the argument that biomass should be classified as an
industrial product is also plausible. Biodiesel under HS in Chapter 38 is
classified as an industrial product.'49 Biomass is used to create biofuels, and
biodiesel is a type of biofuel; 15 ° therefore, it may also be argued that biomass
should be classified as an industrial product. Since the WTO has not
specifically addressed the classification of biomass, it is debatable whether it
will be ciassified as an agricultural good or an industrial good.
1. Analysis of the BCAP as Regulating an IndustrialProduct
If classified as an industrial product, the BCAP would still be subject to the
general rules ofthe WTO.' 5' The BCAP is a subsidy program as defined by the
WTO, notwithstanding biomass classification as either an industrial or
agricultural product.' 52 The classification merely determines whether the

" Agreement on Agriculture, supra note 22.

147WTO DISCIPLINES AND BIOFUELS: OPPORTUNrTIES AND CONSTRAINS, supranote 21, at 10.

148 BBC Radio world Service, Biofuel Facts, http://www.bbc.co.uk/worldservice/africa/2008/
05/080507_power facts biofuels.shtml (last visited Oct. 29, 2009).
149 See WTO DISCIPLINES AND BIOFUELS: OPPORTUNITIES AND CONSTRAINTS, supra note 2 1,

at 6 ("[W]hile ethanol, in HS Chapter 22, is considered an agricultural good, biodiesel falls
under Chapter 38 and is thus considered an industrial good.").
S0 Barbara Hyman et al., What ContributionCan AgricultureMake to Help the Environment?,
TEACHING AND LEARNING PAPER SERIES, Dec. 2005, at 2, availableat http://irrec.ifas.ufl.edu/files/
student work/05_1_%20Hyman.pdf.
151See UNDERSTANDING THE WTO, supra note 10, at 25-26.
15 The SCM Agreement defines a subsidy as (1) a financial contribution, (2) by a
government or any public body within the territory of a Member (3), which confers a benefit.
SCM Agreement, supra note 51, art. 1.1. The BCAP makes payments to producers contingent
on growing eligible crops. Food, Conservation, and Energy Act of 2008, Pub. L. No. 110-246,
§ 9011, 122 Stat. 1651 (2008). Thus, the BCAP is a financial contribution by the U.S.
government conferring a benefit on the producer.
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subsidy program will be subject to the Subsidies and Countervailing Measures
Agreement or the Agreement on Agriculture. 53
As discussed above, a program must satisfy three elements in order to
qualify as a subsidy program. First, the SCM Agreement requires a "financial
contribution."' 54 This element is satisfied in this case because the BCAP is a
fiscal incentive for Americans to produce biomass, which is included in the
WTO's list of measures considered to be financial contributions.'55 Next, the
contribution must be given by a government or public body. 5 6 Again, this
element is satisfied, as the United States government is making the payments.
Finally, a benefit must be conferred,' 57 and here the benefit is the cash payment
provided by the BCAP.
Additionally, the BCAP is a specific subsidy as is required in order to be
subject to the SCM Agreement.' 58 Even if a measure qualifies as a subsidy, it
will not be subject to the SCM Agreement unless it has been specifically
provided to an enterprise or industry. 5 9 The BCAP is only related to the
production of biomass, a very specific industry not widely represented in the
economy. Thus, the BCAP is a specific industry subsidy and subject to the
SCM Agreement.
Next, the type of subsidy and its effect on the nation bringing the claim
must be determined. 6 A country's biomass subsidy can be strictly prohibited
under the WTO's rules' 6' and if it is not strictly prohibited, it may still 1be
62
actionable depending on how the subsidy impacts global trade of that good.
Pursuant to the WTO's categorization, the BCAP is not a "prohibited subsidy,"
153WTO DISCIPLINES AND BIOFUELS: OPPORTUNITIES AND CONSTRAINTS, supra note 21,

at 16. Stating in relevant part:
The way in which a biofuel is classified is not only important as far as tariffs
are concerned . .., but importantly also determines which set of WTO
disciplines on domestic subsidies are applicable. Whether a given biofuel
falls within the HS classifications listed in Annex 1 of the Agreement on
Agriculture will determine if the rules of that Agreement apply in addition to
those of the SCM Agreement.
Id.
154SCM Agreement, supra note 51, art. 1.1 (a)(1).
155A list of the types of measures that represent a financial contribution are included in
Article Iof the SCM Agreement. Id. art. 1.l(a)(1)(i).
156 Id. art. 1.1(a)(1).
...
Id. art. 1.1(b).
158Id. art. 2.
159A specific subsidy is one where the government targets a particular sector or sectors for
subsidization. Id. art. 2.1.
160 Id. arts. 3-7.
161 Id. art. 3.
162 Id. arts. 5-7.
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but rather an "actionable subsidy."' 63 Since the BCAP is not conditioned on
export performance and does not require use of local biomass over foreign
biomass, the BCAP is not a prohibited subsidy as defined under the WTO
rules.' 64 Thus, the BCAP may be an actionable subsidy. The complaining
nation will be required to show that the BCAP has an adverse effect on its
interests in order to bring a challenge (either through dispute settlement
procedures or through countervailing action). 65 Otherwise, the BCAP will be
permitted.
The SCM Agreement defines the types of adverse effects actionable
subsidies can cause to another nation's interests. 66 Of course, the nature of the
adverse effects of the BCAP will depend on the nation bringing the claim.
However, it is predictable that the BCAP will distort trade related to products
that are eligible for the program, opening the door for adversely affected
countries to bring challenges against the United States.
If a domestic program results in prices being higher or lower than normal
and if the amount of goods produced, sold, and bought are higher than normal,
then trade is said to be distorted. 167 Since producers of eligible crops receive
payments (up to 75% of the cost of establishing the crop and annual payments
to support production) this alters what the price of these crops would be
without the BCAP.168 The cost of production is greatly decreased, allowing
crops in the program to be sold at a lower price than those of producers not
receiving the same type of support. An example of a product that fits this
description, and may be a basis for a WTO dispute, is corn. Since com byproducts could be eligible for the BCAP, if the price of corn is altered by the
BCAP, trade distortion has occurred, and a nation may have a claim against the
United States.
Finally, the Dispute Settlement Board will determine the type of adverse
effect (if any) on the nation bringing the claim and, in relation to that effect, the

163

Id. arts. 3-7.

164

Id. art. 3.

165

Id. arts. 5-7.

166First, there is injury to a domestic industry caused by subsidized imports in the territory

of the complaining Member. Second, there is nullification or impairment of benefits accruing
under the 1994 GAT'. Finally, there is serious prejudice, which usually arises as a result of
adverse effects (e.g., export displacement) in the market of the subsidizing Member or in a third
country market. Id.art. 5(a)-(c).
167 UNDERSTANDING THE WTO, supra note 10, at 26.
168 This is based upon the presumption that producers of the same product who are not
receiving funding from the BCAP would have to sell the product at a higher price than those
producers receiving funding from the BCAP in order to be able to profit.
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type of consequence allowed. 169 Again, this depends largely on the nation
bringing the claim. And a nation claiming that trade distortion is having an
adverse effect on its industry will be required to prove this.
As previously stated, corn is a crop affected by the BCAP and could be a
potential source of contention for the U.S. subsidy program even if classified
as an industrial product. Although challenges to other U.S. corn subsidies have
fallen under the WTO's agricultural provisions, this does not remove the
possibility of attack on programs if corn is found to be an industrial product.
Canada has already attacked U.S. corn subsidies for violating the SCM
Agreement, and Brazil has directly attacked the United States' energy
subsidies. 70 Although these disputes involve an agricultural product, corn, and
are regulated under the Agreement on Agriculture, the implication is that
nations' trade industries are being adversely affected in some way. 7' Thus,
even if it is found that the BCAP is an industrial subsidy, there are still likely
to be claims of adverse effects, leaving the U.S. open to challenge by those
adversely affected nations.
The consequences that the United States may face under the SCM
Agreement hinge upon the type of adverse effect. Since the adverse effect
depends on the nation bringing the claim, the predictability of possible
consequences the United States may face is limited. Thus, rather than concrete
examples of claims, the consequences will be discussed in the abstract.
Notwithstanding a finding that the BCAP is in violation of the SCM
Agreement, the United States may still face retaliatory measures by other
nations. If the BCAP is found to have "injured" an industry of a member
nation bringing a claim, countervailing measures may be imposed against the
United States.'72 Since the BCAP is a subsidy program, the injured nation
would need to show that the BCAP caused its domestic industries injury.'73 If
injury is shown and all the subsequent rules and procedures are properly

SCM Agreement, supra note 51, art. 7.9.
o Request for Consultations by Canada, United States-Subsidies and Other Domestic

169

Supportfor Corn and OtherAgriculturalProducts,WT/DS357/1 (Jan. 11, 2007); Request for
Consultations by Brazil, supra note 65.
't Request for Consultations by Canada, supra note 170; Request for Consultations by
Brazil, supra note 65.
172 SCM Agreement, supra note 51, art. 15.
171Id. art. 15.1. Article 15.1 states in relevant part:
A determination of injury for purposes of Article VI of GAT17 1994 shall be
based on positive evidence and involve an objective examination of both (a)
the volume of the subsidized imports and the effect of the subsidized imports
on prices in the domestic market for like products and (b) the consequent
impact of these imports on the domestic producers of such products.
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followed, the nation may impose countervailing measures.174 Thus, if injury
is determined by the DSB, a nation could impose a countervailing duty on
products that the United States exports.
The worst consequence the United States could face would be a ruling by
the DSB that the BCAP is in violation of the SCM Agreement or any other
provision in dispute. If the DSB found that the United States caused serious
prejudice to the challenging nation or nullified or impaired a benefit afforded
to the nation, it would be in violation of the SCM Agreement.175 If DSB finds
violation of the SCM Agreement, the United States would be required to
withdraw either the BCAP or the effect of the BCAP. 76
2. Analysis of the BCAP as Regulatingan AgriculturalProduct
While biomass may not neatly fit into either of these categories, if classified
as an agricultural product, the program will necessitate following the
Agreement on Agriculture in addition to the SCM Agreement. As explained
earlier, the crops related to the BCAP include corn stalks, rice straw and wood
chips. 7 7 These could plausibly be viewed as agricultural products.
Assuming that the BCAP is governed under the Agreement on Agriculture,
the WTO will again have to determine which area of the Agreement regulates
the BCAP. As stated earlier, the Agreement regulates market access and
domestic support of agricultural goods.
The BCAP will be classified as a domestic support program. Since the
BCAP is a subsidy, as discussed above, assisting farmers with the costs of
establishing and producing biomass, it will be regulated by the domestic
support program provisions.178 Thus, an in-depth look at the domestic support
provisions of the Agreement is necessary to analyze whether the United States
is in compliance.
Under the Agreement, all domestic support programs in the United States,
including the BCAP, must be calculated into the Total Aggregate Support
Measure (Total AMS) unless otherwise exempted.' 79 The BCAP will probably
not fall into any of the exemption categories.
Most of the BCAP will not be eligible for "Green Box" exemption. As
stated in Part H, Annex 2 to the Agreement on Agriculture lists detailed criteria

174Id. art.

19.1.

175Id. art. 5.
176

Id. art. 7.8.

177 Renewable

Fuels Association Resource Center, supra note 144.
"7'Agreement on Agriculture, supranote 22, art. 6, 1.
179Id. art. 6.
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that domestic support measures must meet to qualify for "Green Box"
exemption from calculation into the Total AMS. I 0
First, the programs must have no, or minimal distortive effect on trade or
production."8 ' However, since the BCAP may have an effect on trade, it will
not be exempt from calculation in the Total AMS. Similar to the analysis of
the BCAP's effects on other nations under the SCM Agreement, receiving
payments to establish and support production of eligible crops will distort the
trade of similar crops not in the program. Since the program must have a
minimal trade-distorting effect to be eligible for exemption status, 82 the BCAP
will probably not be "Green Box" exempt.
Furthermore, "Green Box" exemption requires that the payments not be
linked to production decisions.8 3 As the BCAP provides direct payments to
farmers for establishing crops that can be converted to biomass, the payments
are linked to production decisions. The payments are contingent upon
production of an eligible crop-biomass. Thus, the BCAP influences the type
of production decisions farmers will make.1'4
Although the BCAP may not be eligible for "Green Box" exemption, the
United States may still argue for a de minimis exemption. Determining
whether the BCAP is eligible for the de minimis exception will be difficult.
The de minimis exception requires that the total costs of the program not
exceed 5% of the total value of the product.8 5
To determine whether the BCAP is eligible for the de minimis exception,
the WTO would have to estimate the cost of the BCAP and then determine the
total value ofbiomass produced by the United States. However, problems arise
when estimating the figures needed to determine both factors required for de
minimis exemption. First, the cost of the BCAP is difficult to quantify as
currently proposed. Under the 2008 Farm Bill, the program received
mandatory funding in "such sums as are necessary for each of fiscal years 2008
through 201 2.,, 186 The Congressional Budget Office "estimates a cost for this
program at $70 million over the life of the farm bill."18'7 This will be

"s Id. at Annex 2.
181 AGRICULTURE, supra note 34, at 10-11.
182

Id.

183 Id. at

11.

4 See Food, Conservation, and Energy Act of 2008, Pub. L. No. 110-246, § 9011, 122

Stat. 1651 (2008) (basing eligibility for enrollment in the program on the type of crop farmed).
15 Agreement on Agriculture, supra note 22, art. 6, 4.
116 Food, Conservation, and Energy Act of 2008 § 901 1(f).
187 GRASSROOTS GUIDE TO THE 2008 FARM BILL, supra note 140, at 102.
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distributed as follows: $14 million in 2009, $14 million in 2010, and $21
million in both 2011 and 2012.'
The problem arises when calculating the dollar value of the biomass
industry. This number is difficult-if not impossible-to quantify. Since
biomass is currently not a publicly traded commodity and prices are
unavailable, the figure used would simply be an estimate. 19 The amount of
biomass available in the United States is measured in dry tons.' 90 It is
estimated that there may be as much as 368 million dry tons of biomass
available annually in the United States from forest resources.' 9' The largest
exporter of woody biomass in 2007 was Germany, which exported 1.4 million
tons, while the total global trade was just over 11 million tons. 92 Some in the
industry hope to soon have a meaningful way to price both the woody biomass
market and the non-woody market.9 3 However, until public pricing becomes
available, the value of the biomass industry will be difficult to estimate. 94
Thus, predicting whether the BCAP falls under the requisite 5% of the total
value of biomass for de mimimis exemption is not easy.
Determining the substantiality of a future challenge for exceeding the Total
AMS figure agreed upon will also be difficult, for two reasons. First, it is
unclear whether the BCAP will be eligible for any exemption. Second, the
calculation of the Total AMS is difficult.

188 id

" See Ryan C. Christiansen, The Next Hot Commodity?, BIOMASS MAG., Dec. 2008,
availableat http://www.biomassmagazine.com/article.jsp?articleid=2222&q=&page=2 (stating
that as the global trade in biomass increases, it might soon be traded as a commodity).
190 ROBERT D. PERLACK ET AL., U.S. DEP'T OF ENERGY
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191 Id.

192Press Release, Wood Resources International, Global Trade of Woody Biomass Has
Almost Doubled in Five Years (June 6, 2008), http://www.pressreleasepoint.com/global-tradewoody-biomass-has-almost-doubled-five-years.
93See Christiansen, supra note 189. Christiansen asserts that one of the problems in the
biomass market is the lack of public pricing. Id. According to a principal consultant to the
future Biomass Commodity Exchange:
A major part of the problem right now is that most people don't know what
the value of biomass is. The lack of pricing means that we're not eliciting as
much supply as we can from the marketplace. Ifpeople don't know what the
value is of what they have, they're not going to sell it.
Id.
'94Id. After public pricing becomes available, it is predicted that trade in biomass will
increase. Id.
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As previously stated, all WTO members have agreed to submit annual
reports on their domestic program outlays to the WTO, and these outlays are
subject to specific limits. 5 The total spending limit for the United States' nonexempt AMS programs is $19.1 billion. 9 6 If the BCAP is included into the
calculation for the Total AMS, other government programs' budgets must be
estimated to determine if the total is below the $19.1 billion cap. Then, the cost
of the BCAP must be estimated. As stated, the $70 million budget for the
BCAP accounts for all program support. 197 However, this budget does not
differentiate between support that may be exempt from that which would be
calculated into the Total AMS. 98 Thus, the amount attributed to programs that
the government will be spending directly on exempt measures will need to be
separated from the amount that is attributable to non-exempt measures in order
to have an accurate portrayal of the amount that must be included into the Total
AMS. After these calculations, if the amount exceeds the $19.1 million cap,
the government will have to decide in which areas to make budget reductions
or be subject to the dispute resolution process.
Although the calculation may be difficult, there is probably a good chance
that the cost of the program will exceed the cap. Since the United States is
already near or exceeding its $19 million limit for domestic programs, this
leaves little room for new programs like the BCAP. ' 9 Therefore, it is
tentatively predicted that the program may not come within the Total AMS
limits.
If under the Agreement on Agriculture, the United States would be subject
to the Dispute Settlement Process." ° The nation bringing the claim would need
to show that the United States is in excess of its $19.1 million cap measured by
the Total AMS.20 ' A challenge of this sort may be brought by any member
nation. Although the party bringing the claim must prove impairment of a
benefit, this is presumed if the violation of the cap has been established.2 2
19s

AGRICULTURE, supra note 34, at 16.

196 Ethanol & Energy Policy-Impact on Farm Bill?, http://www.farmpolicy.com/?p=490

(Sept. 28, 2007, 5:20 EST).
197GRASSROOTS GuIDE TO THE 2008 FARM BILL, supranote 140, at 102.
198 Id.

199 See Request for Consultations by Brazil, supra note 170 (claiming the United States may
have exempted programs that should have been included in the Total AMS).
200 DSU, supranote 40, Annex 2 art. 1.1.
201 See Agreement on Agriculture, supra note 22, art. 6, 3 (stating "[a] Member shall be
considered to be in compliance with its domestic support reduction commitments in any year in
which its domestic support in favour of agricultural producers expressed in terms of Current
Total AMS does not exceed the corresponding annual or final bound commitment level").
202 This presumption evolved in GATT jurisprudence and is now codified in the Dispute
Settlement Understanding. DSU, supranote 40, art. 3, 8.
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If the DSB found that the cap was exceeded, the United States would be in
violation of the Agreement. If in violation, the United States would be required
to bring the BCAP into compliance, or withdraw it.2 °3 Further, if the BCAP
was not brought into compliance, the United States would be required to
provide agreed-upon compensation or face retaliatory countermeasures from
the complainant. 2"
Brazil already had a successful claim against United States agricultural
subsidies in a WTO case against its Cotton Program.2 °5 A potential, still as yet
unreleased, WTO Compliance Panel report is said to show that the United
States is still in violation of the 2004 Cotton ruling. 0 6 In that case, Brazil
argued that the United States' Total Domestic Support, as measured by Total
AMS, exceeded its WTO limit. 2 7 Brazil argued that "several U.S. program

payments were either omitted from the notification data," or incorrectly labeled
as exempt from calculation.2 8
Alternatively, if the DSB found that the cap was not exceeded or that the
BCAP should be exempt from the Total AMS, the United States may still be
subject to consequences. Domestic support programs, which are in full
conformity with the Agriculture Agreement are not actionable multilaterally,
but they may be subject to countervailing duties. 2' The challenging nation
would have to prove injury under the SCM Agreement. Thus, just as if
biomass is regulated as an industrial product, at the least, violation of the SCM
Agreement and countervailing duties may come into question.
B. The Duty on Ethanol
The other provision of the 2008 Farm Bill that raises compliance questions
regarding WTO provisions concerns an existing duty on ethanol. With
Section 15333, the 2008 Farm Bill extended the existing duty on ethanol
imported for fuel use for two years, through December 31, 2010.210 Currently,
the fee levied is a fifty-four cent-per-gallon import tariff.211 Maintaining this
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204
205

Id. art. 22.
Id. art. 23.
Request for Consultations by Brazil, supranote 170; Ethanol & Energy Policy-Impact on

Farm Bill?, supra note 196.
206 Ethanol & Energy Policy-Impact on Farm Bill?, supra note 196.
207 Id.
208 Id.
209 SCM Agreement, supranote 51, art. 10 n.35.
210Food, Conservation, and Energy Act of 2008, Pub. L. No. 110-246, § 15333, 122
Stat. 1651 (2008).
211 Id.
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tariff on imported ethanol creates several consequences for international trade,
and it could therefore be subject to challenges from affected countries.
Initially, whether the duty on ethanol is governed by the rules for industrial
products or the rules for agricultural products must be determined. Unlike
biomass, there is some textual evidence that ethanol should be regarded as an
agricultural product, subject to the Agreement on Agriculture. Although there
is no direct reference to ethanol, the Agreement on Agriculture's HS
Heading 2207 is "ethyl alcohol," arguably making ethanol an agricultural
product.2 12
However, like biomass, there may be room to dispute the classification of
ethanol as an agricultural product. Although ethanol is listed under goods
subject to the Agreement on Agriculture, the United States has recently
challenged this classification. 213 Ina recent WTO dispute with Brazil, the
United States parted with its past acceptance of the classification of ethanol as
an agricultural good.214 In this case, Brazil argued that payments for U.S.
ethanol production were agricultural farm subsidies.2" 5 In order to counter
Brazil's assertion, the United States claimed ethanol was an industrial
product.2 6 Like biomass, since the classification of ethanol is still debatable,
an analysis of ethanol as both an industrial and an agricultural good is
necessary. However, unlike biomass, regardless of ethanol's classification, the
analysis is much the same.
1. Analysis of the Duty on Ethanolas Regulating an IndustrialProduct
If ethanol is characterized as an industrial good, it will be subject to the
"bound" tariff reduction rates as specified under the GATT.2" 7 The duty on
ethanol under the 2008 Farm Bill is clearly a tariff as defined by the WTO.
The WTO states that a tariff is a duty levied on a specific basis (e.g., $7 per 100
kgs.) that "give[s] a price advantage to similar locally-produced goods and
raise[s] revenues for the government."2 ' Thus, the specific amount, fifty-four

22 Annex 1 ofAgreement on Agriculture states that provisions of the agreement apply to HS

Chapters 1-24 (less fish and fish products). Agreement on Agriculture, supra note 22, at
Annex 1.
23 Associated Press, US, EUBlockBrazilianAttempt to Slash Biofuel Tariffs at WTO, TRADE
OBSERVATORY, Nov. 5, 2007, http://www.tradeobservatory.org/headlines.cfm?reflD=1 00677.
214 Id.
216
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cents charged per-gallon of ethanol, which grants a price advantage to ethanol
produced in the United States, qualifies as an import tariff under the WTO. As
an import tariff, the duty on ethanol is "bound" by the United States'
commitments under the GATT.2 19
Again, tariff classification applied to products is based on whether they are
agricultural or industrial. The difference with having the duty on ethanol
classified as an industrial product rather than an agricultural product may
simply be the specific commitments made by the United States to reduce the
tariff.
2. Analysis of the Duty on Ethanol as Regulating an AgriculturalProduct
Since ethanol will probably be categorized as an agricultural product, it will
be subject to the Agreement on Agriculture. The area of the Agreement that
will regulate the duty on ethanol, however, must still be determined. As stated,
market access and domestic support are the areas regulated by the Agreement
that are applicable to these biofuel provisions. 220 The duty on ethanol is related
to the WTO's rules on market access. Ethanol produced in the United States
is granted a price advantage, since other nations are charged a fifty-four centper-gallon import tariff.221 The duty on ethanol creates a higher domestic price
than would result from a more open market, causing a limitation of foreign
ethanol imports to the United States.222 Thus, the access that foreign nations
have to the U.S. ethanol market is restricted.
Similar to the "bound" tariff concessions for non-agricultural products,
nations must adhere to a maximum level of tariffs for agricultural products
under the market access framework. 223 The "schedule" of concessions sets out
the maximum tariff that can be applied on imports.224
As previously discussed, the analysis for a claim brought against the United
States because of the duty on ethanol is essentially the same whether classified
as industrial or agricultural, and is also much less complicated than the analysis
for the BCAP. Member nations, however, may invoke the normal dispute

219
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resolution process if in relation to a dispute over an agricultural product and
different procedural mechanisms apply.2"' As previously discussed, the
Committee on Agriculture provides a forum for discussion and consultation in
its review process.226 This allows members to raise any matter that is relevant
to the commitments made in the Agreement.227
The legal basis for this dispute is proving violation of the bound tariff
rates. 28 Brazil likely has the greatest interest in challenging the duty on
ethanol under the WTO agreements.229 In 2006, the United States and Brazil
produced 36% and 33%, respectively, of the world's ethanol supply.233 Today,
Brazil has become the leading supplier of ethanol.23'
"By limiting market access for Brazilian ethanol producers,.., the United
States' tariff also limits the subsequent benefits that would accrue to Brazilian
sugar producers."
To be competitive in the ethanol market, Brazilian ethanol and sugarcane
producers need tariff-free access to the United States' market:2 32 "By limiting
market access for Brazilian ethanol producers,. . . the U.S. tariff also limits the
subsequent benefits that would accrue to Brazilian sugar producers. 233
Finally, if the duty on ethanol is found to exceed the bound tariff rates, the
WTO will first attempt to have the United States withdraw the duty.23 4 The
DSU stipulates that compensation and suspension of concessions
(countermeasures) are only temporary alternatives that fall short of resolving
the dispute. 235 The only permanent remedy is for the losing party to "bring the
measure into conformity" with the relevant covered agreements.23 6 The DSB's
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(stating "the review process of the Committee on Agriculture provides a

forum for discussion and consultation").
227

Id.

See DSU, supra note 40, arts. 22, 26 (outlining temporary provisions for compensation
and suspension of concessions if measures fail to conform with a covered agreement, and for
non-violation complaints).
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ruling constitutes an obligation for the losing party to end the WTO
inconsistency.237 If the United States still refuses to amend the duty on ethanol,
it may face further consequences. The United States may be required to
provide compensation that the complainant agrees to or it may face retaliatory
countermeasures from the complainant.238
V. THE "ENVIRONMENTAL" PARADOX
As evidenced by recent attempts to challenge agricultural subsidies,239
nations affected by U.S. governmental policies will subject them to scrutiny
under the provisions of the WTO.
In addition to the analysis above, there may be more room for dispute
regarding WTO provisions. There are two conflicting environmental issues
that the United States will have to balance if a challenge is brought against
the 2008 Farm Bill. Again, this conflict stems from the classification of the
goods in question. However, the classification issue here is not whether the
good is industrial or agricultural, but whether it is classified as an
"environmental good." Further, the issue becomes whether the programs in
question are so vital to protecting the environment that they must be exempted
and remain in place.2 °
If biofuels are classified as environmental goods, the United States' defense
of its programs related to biofuels becomes much more difficult. Because the
WTO has recently stated a goal of liberalizing trade even further for
environmental goods through the Doha Ministerial Declaration,24 ' there is more
pressure to reduce trade barriers on products classified as such. In contrast, if
the programs in question are deemed sufficiently important to protect the
environment, it may substantiate the United States' argument for keeping them
in place. If determined to fall under any of the exception provisions of the
GATT, the biofuel programs would be allowed to continue. Thus, the BCAP

237
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of upholding and safeguarding an open and non-discriminatory multilateral trading system, and
acting for the protection of the environment and the promotion of sustainable development can
and must be mutually supportive." Id. 6.

GA. J. INT'L & COMP. L.

[Vol. 38:165

and the duty on ethanol being determined "environmental" could either harm
or support claims brought against the United States.
A. Environmental Good or Service?
In the future, classification of biofuels as environmental goods or services
(EGS) could have an effect on the United States' duties under the WTO. In
2001, during the Doha Round negotiations, the WTO promulgated the Doha
Ministerial Declaration, which instructed members to negotiate on the
"reduction, or, as appropriate, elimination of tariff and non-tariff barriers to
environmental goods and services. 242 Although discussion about classification
as an EGS has been hindered by the overall deadlock in the Doha Round, when
the round concludes, pertinent EGS issues will need to be speedily resolved.243
It is predicted that the biofuels issue will most likely be one of them.2'
Some members favor classifying biofuels as an EGS. If classified as an
EGS, this could put biofuels on the fast track for liberalization, requiring
nations to reduce tariffs and non-tariff trade barriers. In 2005, Brazil made one
such proposal to the WTO, submitting a definition of environmental goods to
cover renewable energy products including ethanol and biodiesel.2 4 However,
some members feel that there would be too many problems with classifying
biofuels as environmental goods or that the EGS listing of specific goods is
premature."
In 2007, another proposal to the WTO for products to be
classified as environmental goods left out both methanol and biodiesel.247
B. Exemptions for Environmental Policies Under the GATT: The Exhaustion
of NaturalResources
A currently available, albeit remote, option would be to argue that the
environmental importance of the BCAP program and the duty on ethanol are
of such environmental significance as to exempt them from regulation under
the WTO.2 4' The objectives of environmental protection and sustainable
development are important enough to be stated in the preamble to the

242
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Agreement Establishing the WTO. The preamble states that the parties in the
WTO recognize:
[That] expanding the production of and trade in goods and
services, while allowing for the optimal use of the world's
resources in accordance with the objective of sustainable
development, seeking both to protect and preserve the
environment and to enhance the means for doing so in a manner
consistent with their respective needs and concerns at different
levels of economic development.249
Although the United States may argue the BCAP and the tariff on ethanol are
related to environmental concerns, consistent with the Preamble of
GATT 1994, this provision does not afford much more than an altruistic goal.
In order to be afforded any leeway in its biofuel programs, Article XX must be
cited.
The United States may try to use Article XX of GATT 1994 in order to
argue that the BCAP and the tariff on ethanol relate to environmental concerns
and thus, should be exempted. If classified as such, the World Trade
Organization allows governments to act on trade. 250 Article XX states:
Subject to the requirement that such measures are not applied in
a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on international
trade, nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures:
(b) necessary to protect human, animal or plant life or
health;
(g) relating to the conservation of exhaustible natural
resources if such measures are made effective in
conjunction with restrictions on domestic production or
consumption."'

249 Marrakesh Agreement Establishing the World Trade Organization pmbl., Apr. 15, 1994,
1867 U.N.T.S. 154, 33 I.L.M. 1144 (1994)(emphasis added).
250GATT, supra note 24, art. XX.
251
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Although Article XX may provide a strong textual basis for validating the
United States' provisions aimed at sustainable development, the likelihood of
success based on this provision is low. Several WTO panel and Appellate
Body rulings have indicated that free trade will trump environmental
protections; thus, being exempted may be difficult here.252 In 1998, the United
States argued that a barrier on free trade with an environmental objective
should be exempt under this provision in a WTO dispute.253 In that case,
nations argued that the U.S. prohibition on the importation of certain shrimp
and shrimp products violated the provisions of the WTO.254 The U.S.
legislation in question attempted to protect endangered sea turtles.255 Enacted
in 1989, Section 609 of U.S. Public Law 10 1-102 imposed "an import ban on
shrimp harvested with commercial fishing technology which may adversely
affect sea turtles., 256 Although this was considered a legitimate environmental
goal under paragraph (g) of Article XX, the United States lost the dispute
because of the discriminatory nature of the ban.257
In its report, the Appellate Body made clear that under WTO rules,
countries have the right to take trade action to protect the environment (in
particular, human, animal, or plant life and health), endangered species, and
exhaustible resources).2 58 However, the environmental concerns would not
give WTO members free reign:
[A]lthough the measure of the United States in dispute in this
appeal serves an environmental objective that is recognized as
legitimate under paragraph (g) of Article XX of the GATT 1994,
this measure has been applied by the United States in a manner

252 See, e.g., Report of the Panel, UnitedStates-Restrictionon Imports of Tuna,

5.2-5.5,

DS29/R (June 16, 1994) (involving a charge against the U.S. trade restrictions prohibiting
imports of foreign tuna caught without using dolphin-safe techniques and holding that the
measure which was intended to protect animal life or health could be acceptable under Article
XX(b), but it could not be imposed unilaterally without violating the GATT); Appellate Body
Report, United States-Import Prohibition of Certain Shrimp and Shrimp Products,
WT/DS58/AB/R (Oct. 12, 1998) [hereinafter Shrimp/Turtle 1](involving a challenge to the
prohibition on imports of shrimp caught without an American license that mandated use of
technology designed to avoid the mistaken capture of endangered sea turtles and holding that
the U.S. measure was invalid because the nature of the pursued objective was applied in an
arbitrarily discriminatory way).
253 Shrimp/Turtle I, supranote 252, 25.
254 Id. 3.
255 Id. 2.
256 Id. 3.
257 Id.pt. VI.
258Id. 153.
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which constitutes arbitrary and unjustifiable discrimination
between Members of the WTO. .. , WTO Members are free to
adopt their own policies aimed at protecting the environment as
long as, in so doing, they fulfill their obligations and respect the
rights of other Members under the WTO Agreement."9
This ruling might help the United States when arguing that its biofuel
provisions are protecting the environment, but the likelihood of a successful
U.S. defense based on Article XX of the GATT is slim. The WTO will likely
construe the language of Article XX strictly when determining if
environmentally protective U.S. measures should be given leeway, making this
defense very difficult. Thus, when the WTO is evaluating the new provisions
of the 2008 Farm Bill, the United States' use of Article XX as an exemption
measure will probably be unsuccessful for both the Biomass Crop Assistance
Program (BCAP) and the extended tariff on ethanol. Neither the BCAP nor the
tariff on ethanol is necessary to protect human, animal, or plant life or health.
Under subsection (b) of Article XX, 260 the Biomass Conversion Program
will probably not be eligible for exemption. First, the program affects "human,
animal, or plant life or health" only tangentially when compared to other U.S.
laws, such as the law prohibiting certain shrimp imports, that have attempted
to claim this protection. 261 As prior rulings have indicated, even programs
more closely related to protecting human, animal, or plant life did not qualify
for this exemption.262 Thus, it would be safe to assume that neither the BCAP
nor the tariff on ethanol will be extended the privilege of this exemption.
Furthermore, as previously stated, countries challenging the United States
would correctly argue that the biofuel programs are not necessary to protect
animal, plant or human life. First, there are other suppliers of ethanol in the
world, such as Brazil. Second, by hindering these suppliers' entry into the U.S.
market, the price is increased, limiting access to these alternative fuels.
The most plausible argument may come under subsection (g), relating to
exhaustible natural resources. Subsection (g) would exempt the programs if
found to be relating to the conservation of exhaustible natural resources and if
such measures are in conjunction with a restriction on domestic production or
consumption. 263
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Under subsection (g), the BCAP and the tariff on ethanol could be found to
be related to conserving an exhaustible natural resource, fossil fuels.2" In the
Shrimp---Turtle Case, the protection of endangered sea turtles was declared a
legitimate environmental objective recognized under subsection (g).265
Although not animals, fossil fuels are natural resources also in danger of
depletion. However, the programs imposed by the 2008 Farm Bill are less
geared towards preserving fossil fuels than the regulations at issue in the
Shrimp-Turtle case. There, the regulations restricted entry into the United
States of a product that had been obtained in a way considered harmful to the
natural resource. 2 ' Here, the United States is simply restricting trade to
promote an alternative resource, not to protect the resource that is in "danger."
Furthermore, the BCAP and the tariff on ethanol do not satisfy the second
requirement of subsection (g). In addition to relating to an exhaustible natural
resource, the programs must come in conjunction with a restriction on domestic
production or consumption of that resource in order to be eligible for the
exemption. 2 67 Here, the biofuel programs are not in conjunction with any
regulations restricting domestic production or consumption of fossil fuels, as
required. In the Shrimp-Turtle Case, the United States restricted the
importation of shrimp to those obtained in the same way U.S. shrimpers were
required to obtain shrimp.268 Here, there is no restriction on U.S. consumption
or production of fossil fuels.
Furthermore, if the program distorts trade at all, the distortion will likely be
viewed unfavorably even if it does have a legitimate environmental goal.269
Because the BCAP and the tariff on ethanol probably distort trade, they fail
to meet this requirement for the exemption. As previously stated, the Biomass
Crop Assistance Program is a subsidy that will probably be viewed as
distorting trade and possibly violating the SCM Agreement or the Agreement
on Agriculture. Additionally, the duty on ethanol is just that, a tariff favoring
domestically produced ethanol over foreign-produced ethanol. Therefore, the
BCAP and the tariff on ethanol will probably not be exempt under
subsection (g).

264 See U.S. Department of Energy, Energy Efficiency and Renewable Energy: Biomass

Program, http://wwwl.eere.energy.gov/biomass/economicgrowth.html (last visited Oct. 29, 2009)
(stating that the production of ethanol in 2007 helped to displace $16.5 billion worth of crude oil,
a fossil fuel).
265 Shrimp/Turtle I, supra note 252.
266 Id.
267 GATT, supra note 24, art. XX(g).
261 Shrimp/Turtle I, supra note 252.
269 See, e.g., id. (stating that even though the threat to turtles is a serious one, the United
States' adopted measures, irrespective of their environmental purpose, threaten the trade system).
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In summation, since the BCAP and the tariff on ethanol are not directly
related to conserving an exhaustible natural resource, and since the laws in
question are not made in congruence with a restriction on the United States'
consumption or production of fossil fuels, they will probably not fall under the
auspices of subsection (g). Furthermore, since the programs affect the trade
and the United States' trade obligations with other nations this exemption is not
a viable option for the United States to use as a defense.
VI. CONCLUSION

The United States is not alone in being able to shape the future of the
biofuel industry. The World Trade Organization may also play a hand in
dispensing with some of the confusion, making trade in this arena fairer and
making the outcome of disputes more predictable for legislators. In the future,
the WTO may amend the categories of products in order to clarify which rules
govern which products. Until this occurs, there will undoubtedly be room for
interpretation as evidenced by current disputes.
As a result of this lack of clarity in the WTO documents, there is no sure
way for the United States to be confident that either the Biomass Crop
Assistance Program or the extended duty on ethanol will be deemed in
compliance with the rules of the WTO. Furthermore, there is a high chance
that a claim may be brought by one of the many adversely affected nations. As
the United States has seen through other rulings from the Dispute Settlement
Procedure, a negative outcome for the United States can lead to trade barriers.
Thus, U.S. lawmakers really are in a "catch 22" situation with regard to
promoting biofuels. These legislators desire to promote biofuel programs, yet
the consequence is that the same programs actually hinder the trade in biofuels,
harming other nations' industries, and ultimately increasing the price of
biofuels for consumers. Thus, legislators must carefully look at all of the costs
and benefits of these two provisions in order to determine whether they are
worth the possibility of direct economic trade barriers in the form of WTO
sanctions or even indirect economic trade barriers in the form of price
increases.
The United States may very well decide that these provisions are important
to its national welfare for a host of environmental, economic, and political
reasons sufficient enough to maintain the provisions in their current form. If
so, the United States will risk challenge, a hearing before the Dispute
Settlement Board, an adverse ruling, and being forced to either bring the 2008
Farm Bill into compliance or face retaliatory economic trade measures
authorized by the WTO. On the other hand, if the United States determines
that these provisions and their benefits are not worth risking the above
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mentioned possible consequences, Congress should either repeal these
provisions or amend them.

